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; vate: SEP 14 1998

‘ CERTTEFIED MALL

; Dear Sip

: We have considered yvour application for recognition of exemption from Federal

) fncome tas under se ion S0l(c)(4) of the Internal Revenue Code anug have

; determined that yvou do not qualify for tax exemption under that section. Our
reasons for this conclusion and the facts on which it is bascd are explained
bhelow,

The information submitted indicates that you were incorporated in—
on (NEEEEENR. Vour charter states that vour purposes are to
carry out the duties and functions as are set forth in the Declaration of
i Protective Covenants, Coaditions and Restrictions of to operate
without profit for the sole and exclusive benefit of its members: to purchase,
lease, hold, sell, mortgage or otherwise acquire or dispose of, real or
personal property, except to the extenl restricted hereby: to enter into,
make, perform or carry out contracts of every kind with any person. (irm,
corporation, association or other entity; to do any and all acts nevcessary or
expedient tor carrying on any and all of the activities and pursuing any and
all of (he objects and purposes set Corth in the Articles of lncorporat ion and
not forbidden by the laws of ‘ » to fix, collect and enforce
assessments to be levied against property to defray expenses and the cost of
effectuating the objects and purposes of the Association and to create
reasonable reserves for such expemditures and to authorize its Board of
Directors, in {ts discretion, to enter into agreements with mortgage companies
and other organizations for the collection of such assessments: to charge
receipts for cervice rendered by the association and any uscer for any use of
Association property when such is deemed appropriate by the Goard of Dircetors
of the Association: to pay taxes and other charges, if any, on or against
property owned or accepted by the Association:; in general. to have all poOwe s
conferred upon a corporation by tha laws of Coeaceploas
probibited herein.
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Income to your organizaticn is from cnst reimbursements by association members
for road maintenaince. Activities condncted by your organization include
maintaining a road. enforcing protective covenants and restrictions, having an
annual me~ting and collecting funds for operations.
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Your organization has GHJER members and membership is required by all
purchasers in the develepment. Your organization consist of MR varal lots and
does not represent a goveramental unit or a tax district. Your organization
maintains a dirt road which is intended to be private, and has placed a no
trespassing sign on the road to stop the public from entering. Vour
organization also maintains a §0° ingress/egress easement which is also closed
to the general public.

Section 501(c)(4) of the Code provides for the recognition of civic leaguesy,
social welfare organizations, or other organizations. not organized for
profit, but operated exclusively for the promotion of social wellare.,

Section FLS0OLCC (D) -1(a)(2) (%) of the Federal lncome Tax Regulatlions provides
that an oreanization is operated exclusively for the promotion of social
welfare 6 it is primarily engaged in promoting in some way the common goodl
and general welfare of the people of the community. An organization embraced
within this sectior is one which {s operated for the purpose of bringing about
civic betterment ane social improvements.

(n Commissioner v._Lake Forest, Inc., 305 F. 2d 814 (1962). the Court held
that an organization was not organized exclusively for the promotion of social
welfare when its activities partake largely of the nature of an cconomic and
private cooperative undertaking. The Court also stated that an organization
seeking tax exemption under sect.on SOL(c)(4) must bring itsell within the
terms ¢f the statule granting exemption to claim the benefit it affords. The
Court then explained that the organization's activities, while available to
all citizens eligible for membership, were not benefits municipal or public in
Nalure.  Nor were they bestowed on the community as suci.

(n this case the organization s operated primarily for the private benefit of
members and any henefits to the community are not sufficient to meet the
requirement of the regulations that the organization be operated primarily for
the common good and general welfare of the people of the community. The
organization herecin is a private cooperative enterprisce for the cconomic
benetit or convenience of its members. ’
Revenue Ruling 72-102. published in Cumulative Bulletin 1972-1. on page 149,
states that a nonprofit organization formed to preserve the appearance ol a
housing develospment and to maintain streets, sidewalks and common areas for
nse of residents is exempt under SOL(e) (1), Membership is required of all
owners of real propert. in the develeprant and assessments are levied Lo
support the organizations accivities. [t was held that by maintaining the
property normally maintained b a meeicipal government, the organization
served the commur good and general wel .re of the community.

Revenue Ruling 74-99. published in Cumulative Bulletin 1974-1, on page 131,
modified Revenue Ruling 72-102 by stating guidelines under which a homcowners'
association could qualify for exemption under section S501(c)(4) of the Code.
One guideline is that a homeowners' association must serve a community which
bears a r asonable recognizable relationship to an area identified as

goveramental in order to qualify under section S01(c)(q).




Tnis ruling reads in part: "A community within the meaning of section
S0L(c)(4) and the regulations is not simply an aggregation of homeowners bound
together in a structural unit formed as an integral part of a plan for the
development of a real estate division and the sale of hLomes therein. Although
an exact delincation of the boundaries of a "community" contemplated by
section 501(c)(4) is not possible, the term as used in that section has
traditionally beea construed as having reference to a geographical unit
bearing a reasonable recognizable relationship to an area ordinarily
identificd as a governmental subdivision or a unit or district thereof."

The area served by your activities is a private residential housing
development. Such an urea does not constitute a "community" within the
meaning of 501(c)(4) and the underlying regulations.

Revenue Ruling 80-63 published in Cumulative Bulletin 1980-1, on page 116,
brings out the point that a homeowners' association that does not represent a
community cannot res! ‘ct the use of its facilities and areas and be tax
exempt under section Jul(c)(4).

Reyenue Ruling 74-99 states that "....Revenue Kuling 72-102 was intended only
to approve ownership and maintenance by homeowners' associations of such areas
as roadways and parklands. sidewalks and stre t lights, access to or for the
use and enjoyment of which is extended to members of the general public, as
distinguished from controlled use or access restricted to the members of the
homeowners' associations.

Examples of common areas are roads. sidewalks, street lights and parklands.
You restrict the usce of your common areas to your members who own or rent lots
in the development. Access to or the use and enjoyment of the common areas is
not extended to the general public. Your common areas are for the private use
of the members of your organization.

Based on the information submitted, we have determined that your organization
is operating in essentially the same manner as the organization described in
Revenue Ruling 74-99 and therefore we hold that you are primarily organized
and operated to provide services fer the personal benefit of your memhers and
not primarily for promoting in some way the common good and general welfare of
the community. Any benefits to the community are not sufficient to mcet the
requirement of the regulations that the organization be operated primarily for
the common good and general welfare of the peopl' ! the community.

One of the purposes of Revenue Ruling 74-99 is to preclude recognition of
exemption of homeowners' associations that serve private rather than public
interests. Your services do not benefit a community because theyv are limited
to the members of vour housing development.

Your attention is called to section 528 of the Internal Revenue Code which was
added by the Tax Reform Act of 1976. This section:provides that. in certain
rircumstances, a non-exempt homeowners' association may elect not to taxed on
its "exemp. function income" which includes membership dues. fees or
assessments from owners of real property. The election is made by filing Form
1120H. If you determine that your organization qualifies under section 528,
vou may find it beneficial to make this election.
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Therefore, we have concluded that.you do not qualify for exemption (rom
Federal income tax as an organization described in section 501(c)(4) of the
Internal Revenue Code. In accordance with this determination, you are
required to file Federal income tax returns on Form 1120.

[f you do not agree with our determination, you may request consideration

of this matter by the Off{ce of Reginnal Director of Appeals. To do this you
should file a written appeal as explained In the enclosed Publication 892.
Your appeal should give the facts, law, and any other information to support
your position. [f you want a hearing, please request it when you file your
appeal and you will be contacted to arrange a date. The hearing may be held
at he regional office, or, if yYou request, at any mutually convenient
district office. |[f you will be represented by someone who Is not one of your
principal oificers. that person will need to file a power of attoraecy or tax
{nformation authorization with us.

[f you don't appeal t'ig detremination within 30 days from the date of this
letter, as explained 1 Publication 892, this letter will become vur final
determinacion ou this matter.

Appeals submitted whiich do not contain all the documentation required by
Publication 892 wi(l be returned for completion.

[f you have any questions, please contact the person whose name and telephone
number are shown in the heading of this letter.

Sincerely.

PR -~ L

Paul M. Harrington
District Director

Enclosure: Publication 892




